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in did not himselfinstance, convey anythis the mortgagor
theof That can not changethepart mortgaged premises.

A lands covered the wasof the by mortgageprinciple. part
the of thesold decree of court by representative mortga-by

of the estate.and the to the benefitgor, proceeds applied
if his time,The effect the as the in lifeis same mortgagor,

toland,had the and that remains the heirswhichconveyed
be first to the of the Themust subjected payment mortgage.

inof the to be the samerelief, wouldright equitableappellant
that thestated,In view of the beforefact,either case.- appel-

itland,the full value of the we deem eminentlylant paid
thein this that relief should beinstance, soughtproper,

granted.
be reversed,The decree of the circuit court must direc-with

inthe bill its former anddecree,tion to decree on asoriginal
the decree that thethe cross bill of lands whichappellantupon

be firstheirs,to the shall sold to the mort-would descend pay
indebtedness.gage

an order,The also enter the cross billcourt will dismissing
Ho of thethe heirs and the other costsof purchasers. part

Thebe taxed Chandler. decreethis court wasagainstof will
andin the interest the other the costsof appellees,procured

them.this will be againston adjudgedappeal
and the cause remanded.The decree is reversed

Decreereversed.

Henry Baehr

v.

et al.WolfChristian

personalneglect. the ofownerWhereliable1. Trustee—whether for
person, agree-anundera thirdin the hands ofproperty placed the same

proceeds payand theproperty, withthethat the latter should sellment
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former, property so it seizedand the was held wasthe debts of the while
owner, subsequentlyand sold under aagainstan theunder attachment

held, pre-judgment person was thusproceeding,in that it was the who
control, performingfromby legal process, had noover which hevented

property, orcharged of theagreement, could not be the value thehis with
byoccasioned the forced sale.loss

interposeagainst public policy—whetherequity mil as2. Contracts
crime,party, conveyanparties. allegedthe a indicted forbetween Should

pur-property security bail,becomingto another as for his and for thehis
justice, parties equallypose assistingof the former flee and theto from

transaction,participate equitya inter-in the unlawful court of would not
propertyto grantor, against wrongfulrestore the to the as a offere claim

grantee tendingthat athe he the absolute owner.was Such transaction
againstimpede prevent public policy,the justice,or course of isto and

it, pari delicto,parties toneither of the if in could aid ainvoke the of court
equity respectof in to it.

parties a pari delicto,—the to not in3. But if such transaction do stand
as, conveyanceif grantee oppres-the obtained the under circumstances of

hardship,sion, imposition, influence, greatundue inequalityor of condi-
age, guilt grantortion or so that the of the degreewas far less in than that

offense, grantee,his in the the equityof associate a may,court of in a
proper case, interpose compel granteeto the relinquishto unjusthis claim

property.to the
case, partya having indicted,in this4. So been and discharged upon

bail, surety recognizance,the on brother-in-law,his who was his and the
latter, accused,of was athe who sister of thewife advised him conveyto

property surety country.to accused,his such and theleave The although
innocence, yetalleging being apprehensivehis of danger, followed the

advice, conveyance,made the afterwards,and fled. On his return and
seeking property groundto recover his on conveyancethe the was

only mortgage indemnifyintended as a against loss,to his bail a court of
equity, regarding giventhe advice to the accused as for the purpose of

bygetting property taking advantage fears,his throughof his an undue
influence, parties pm'iand the delicto,therefore in grantednot the relief
sought.

Subsequent purchaser—estoppel.5. personWhere a who holds a
purchase laud, bycontract of of stands and purchasesees another the same

vendor, payingland from his money therefor,his own and fails to make
any respect land,known claim in to the estoppedhe will be from after-

claiming purchaserthatward the boughtsecond for his benefit.

Appeal from the Circuit Court of St. Clair thecounty;
JosephHon. Gillespie, Judge, presiding.
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for theKcernee,G. & G. A. appellant.Messrs.

theUnderwood,H. forMr. Wm. appellees.

the Court:the ofdeliveredMr. Justice Scott opinion
court,,circuitthe St. Clair1860,the March ofterm,At
Wolf,thewere appelleethree presented againstindictments

murder of,in theandin an assaultfor upon,complicity
term the court Wolfand at the ofsameAndrew Koenig,

in the sum of $300threeinto recognizancesentered separate
his for hisBaehr, as surety, appear-theeach, with appellant,

thethe circuit to untocourt,term of answerat the nextance
indictments.

forWolf,inin the that following,It is bill Julyalleged
theand harmless appel-the of savingindemnifyingpurpose

a tract of landhim certainlant toconveyedas his surety,
and delivered toPrice, alsohe had of onepurchasedwhich

land he heldanother tract of Avhichhim a bond for a deed to
had beentransfers,to thesefrom Previous WolfCarpenter.

hadin the these and made somelands,of improve-occupancy
the acres ofments on forty Carpenter.purchased

transferredthat, time,It is further at the same Wolfalleged
^ andthe a amount ofto property,large personalappellant

andtransferred on certainthe landssome groAving uponcrops
theof same tolands,leased for the haA-ing appliedpurpose

the Wolf.the of certain debts by appelleeOAvingpayment
andthe realafter the transfers of personal prop­Soon making

thatit does notfled from the and appearWolf country,erty,
1863.he eAer returned until the 1862 oryear

at the termindicted sameIt that other Averepartiesappears
to thesentcrime,the court for the same íavo of whom Avereof

andhis judgmentWolf forfeited recognizance,penitentiary.
forBaehr, $600,renderedAvassubsequently against appellant,

reason,one. For someno of ever anywhich Avas paid bypart
dismissed.the Wolf wasprosecution against

of theseaThe of the bill is to reconveyanceobject compel
also anandthe andlands, and for an account of rents profits,

account of the personal property.
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from the master’s which isIt report,satisfactorily appears
the thatin all therecord,the evidence per-sustainedfully by

out the of Baehr forsonal was taken of possessionproperty
the the It soldof debts of Wolf. was attached andpayment

the the law. It is insisted Baehr toofficers of thatby agreed
sell the at sale and thethe toproperty public apply proceeds

debts, andof Wolf’s it is to him withpayment sought charge
in that If such thewas Baehr wasneglect regard. agreement,

from the onwithout faultprevented performing contract any
his theImmediately Wolf,of theupon flightpart. property
was seized his creditors under and itby legal wouldprocess,
be to Baehr- the of thecharge with valueinequitable property
or for sacrifice that was caused the forced Itsales.any by
was not in tohis the sales theorpower prevent sacrifices on
the property.

The in the case arise thegrave questions on relief sought
as land.to the two tracts of

The which the Wolfgrounds upon appellee hispredicates
are,to relief that the is aright inappellant mortgagee posses-

;sion thethat deed of the 2d of whatJuly, 1860, for is known
as the land,Price was not to beintended an absolute deed,
but as to save theonly a harmless assecurity apj)ellant surety
on thatthe several and therecognizances, bond wasCarpenter
transferred and delivered for a like On the otherpurpose.
hand, the insists that he tookappellant the describedproperty
in the anddeed, absolutely, subject to no defeasance what-

and that heever, the other tract landacquired of from Car-
a as hepurchase,penter by subsequent lawfully might.

suchThe evidence is of a character that it leaves no doubt
on the mind that the deed for the Price land was not intended

the to anbe absoluteby deed, and that theparties land was
to be in case thereconveyed did not have toappellant thepay

Such, we isrecognizances. the fairthink, constructiononly
that can be to the evidence.given

'insisted,It is however, that the contract was made awith
to assist to fleeview Wolf from and hence that itjustice, was
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and ifDoubtless,void. it waspublicagainst policy therefore
andview,made with that both inparties equally participated

unlawful ittransaction,the would be a soundagainst public
court would notand a of interfere to relieveequitypolicy

the fromeither from that flow suchmightparty consequences
unlawful act. The law the in thean would sit-leave parties

themselves,uation where and to thethey consequencesplaced
of their own conduct.corrupt

thatIt is said that contract can or theany impede prevent
of is void. Chi Contracts,course on 674. Itttyjustice,
however, thatshould, the arealways distinctly appear parties
delicto. Mr. in his onin workStory,pari Equity Jurispru-

“In cases where both indence, are delictocon-says: parties
itact,an does not thatfollowillegal alwayscerning they

in for there anddelicto, be, are,often differentpari maystand
One actin their under circumstan-guilt. party maydegrees

undue influence,of orimposition,ces oppression, hardship,
of thatcondition or so beage, his- mayinequality guiltgreat
than that inin of his associate the 1far less offense.”degree

300.sec.Jur.Eq.Story
textof the rests on of soundThe doctrine reason­principles

378;18 Pinkstonv. Williams,and Osborne Ves.authority.ing
;R. 494­ Phalon v. 19Clark,3 Jones Conn. 420.Brown, Eq.v.

make use of hisnot overmay peculiar powerOne party
inwhich,a contract isitself,to andillegal,another procure

then theand invoke aid of theto lawcontrary policy,public
retain that he hashim to which obtainedenable throughto

and artifices. It would thecontravenefraudulent practices
■that the courts will the citizen allagainstlaw protectsettled

and deceit.acts ofsuch oppression
theconsideration,the case under was notIn conveyance

at time the were entered into. Atmade the recognizances
theis in all record that would indi-date there nothingthat

fromhad intention to flee justice.that the slightestcate Wolf
toinstance,in the first givenot deemed necessary, anyIt was

the It aas bail of Wolf. wastheto appellantindemnity
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The tends most toevidence stronglysuggestion.subsequent
andthe conclusion that the his wifeestablish appellant
himon the fears and induced to believeWolf,ofoperated

if he did not flee from the bail bethat his wouldcountry
raised and he be inwould placed jail, andtperhaps ultimately
sent to the The will bearevidencepenitentiary. reasonably

construction;a itsuch can not be consist-indeed, explained
Thewith other wife of theently any hypothesis. appellant,

who is a sister to been the inWolf,of seems have most active
this on the mind of her brother. Itproducing impression

can denied,not be that theto of thejust previous making
anddeed the of the thedelivery personal property, appellant

and his wife both Wolf thepersistently urged upon necessity
of until after the Fritz trial should be andgoing away over,
the of thenecessity to theconveying whichproperty appellant,
was done. The fears of Wolf were so that heoperated upon,

“took their advice.”finally We must the evidenceregard
that establishes the fact of the undue influence of the appel-
lant and his wife over Wolf, as the better evidence in the case.
The facts and circumstances, about which there can nobe dis-

added to the direct arepute, sufficient totestimony, overcome
the denial of theexpress as to the use ofappellant improper
influences to induce Wolf to thefromdepart líocountry,
motive can be for the conduct theassigned of appellant,

it was to controlexcept of the andget property, ultimately
the absolute if didWolf not return. Theownership appellant'
at once entered into theof andpossession commencedproperty
to use it as his own, and his whole conductsubsequent

thisstrengthens hypothesis.
It is thatsaid, if Wolf was innocent of the crime with

which he was ascharged, he now he notalleges, toought
have taken the advice of the and that of sister,hisappellant
but toought and asserted hishave.remained innocence before

•the court. Some allowance must be made foralways the
of theimperfection human under certain circum-judgment

stances. The conduct of ofaccusedpersons crime, although
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mostis ofteninnocent, inexplicable.bemay entirelythey
that sur-the dangersSuch often many-fold,magnify,persons

their fears arecircumstances easilythem. suchround Under
of themnotthe law will always requireandwrought upon,

that wouldand accuratethe exercise of that clear judgment
beotherwise expected.

thecancase, partiesthe facts in this we notUnder regard
attachingin delicto. The moralas turpitudestanding pari

transaction, isin thethe' theto conduct of illegalappellant
of theIn viewthan that of Wolf.much greater appelleethe

ex-the to'hadthe Wolf rightrelations betweenexisting parties,
candid and dis-the mostwife,the and hisfrompect, appellant

in thefromIt does not anythinginterested advice. appear,
in thethe factsthat the wasrecord, byadvice given justified

thatthe causesnot statedease. The has evenappellant
Thedid.hethe that evidentlyinduced him to advicegive
thatorthatbarren of everything justifies,record is singularly

in. thethethe conduct of appellanteven tends to justify,
held theBaehrthattherefore, ofare,We opinionpremises.

the severalonloss as securityland as indemnity against
theentitled toWolf,the isand appelleethatrecognizances,

Price.land ofbill,the as to therelief purchasedsought by
land,tractThe facts in relation to the other of designated

theland, are different. Wolfthe very purchasedas Carpenter
a for a deed.and received bond1859,land from Carpenter in
the firstit;onwhatever,made no paymentHe payments

Wolf,never made1860;in was bybecame due this payment
not to;him the bond was assigned appel-one foror anyby

in to thisthe insists regardlant. The utmost uponappellee
and that it wasit to thebond that he deliveredis, appellant,

did not have tohim payto in case theto be returned appellant
hethat ever evenThe deniesthe appellantrecognizances.

inthe his'had bond possession.
it1863,in in and does not1862,returned certainlyWolf

theto forthat he ever made effort .any pay Carpenterappear
the time of Nothingor to an extension of payment.land, get
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theundercontract,ever on the Wolf andwas paid Carpenter,
had the contract for-circumstances, the clear to declareright

notand sell to It was untilfeited, whomsoever would buy.
¡the1864, landthat the of Car-February, appellant purchased

theuse,for his at an above§700own advance of somepenter
that to atWolf for it. had then beenwas Wolfprice pay
for allhome a in of wherecertainly nearly vicinitytheyear,

the resided. criminal had then beenTheparties prosecution
dismissed, and not the the evi-there is inauthorityslightest
dence for that the then as thewas actingsaying appellant

trustee, or in other for Wolf.agent, any capacity,
The not thethen, was,was and never trustee ofappellant

Wolf, for this land. He received from himneverparticular
the aneven it.shadow of title to It does notequitable

that Baehr made use of the drappear any bond,whatever
availed of his relations with theWolf to effect frompurchase

So far as theCarpenter. discloses,evidence had aban-Wolf
doned his andcontract, could sell the landlawfullyCarpenter
to or else.one Wolf stood and theappellant any sawby

the contract inwithappellant making his ownCarpenter
andname for use,his and outown hispaying own-money

and he can nottherefor, be heardnow to that thesay appel-
lant was it as his aftertrustee, and thepurchasing oflapse

come into a court of thatand he willyears takeequity say
himself theunto of the transaction. Whenprofits Wolf saw

the the landappellant purchasing of with his ownCarpenter
use,and to his own he tomoney, then haveought asserted his

if he had but remained silentrights any; forhaving so many
he will be tonow that theyears, estopped deny purchase Avas

made the to his ownrightfully by appellant use. There is
in the record to shownothing that, at the time the appellant

themade from hepurchase Carpenter, occupied any fiduciary
relation Avhatevertowards Wolf.

had hisWolf abandoned contract with andCarpenter, the
had as clear asright one to come inany andappellant make

the and it be aavouMpurchase, of allperversion the principles
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of to allow him now to come in andequity that thesay ap-
hepellant, used his own funds inalthough themaking pur-

chase, was still his trustee, for and that hehim, willbuying
anhave account of the rents and and that he will haveprofits,

the land andsold, out theof back theproceeds topay appel-
lant his advances, with interest, and retain thesimple surplus
to his own use. There theis not anshadow of in theequity
claim asserted to theWolf and theby land, circuitCarpenter
court toought have dismissed the bill as to it.

On another the circuit court will refer thehearing, again
cause to the master, to take and state the inaccount as its
former order, out of theinterlocutory account the Car-leaving

land, andpenter the haveanything forappellant may paid
onimprovements land,that made Wolf under his contractby

with If shall beCarpenter. found due toanything Wolf from
the the court willappellant, direct it to be on the Kisselpaid
debt, and not to him, and then order the allinterest ofmay
the in the Price landparties to be sold theto Kissel debtpay
and the on thejudgments The courtrecognizances. will,

decree thathowever, Wolf shall be allowed inninety days
which to the Kissel debt and the amount due thepay on judg-
ments on the before the sale of therecognizances, directing
land.

The has crossappellee errors on theassigned toexceptions
the master’s but we do not deem itreport, to com-necessary
ment on all of them. The account was taken accord-correctly

to the the court,order ofing which was on the correct
principle.

It is insisted that the was not allowed forappellee enough
the rent of the It a sufficientis topremises. answer this

to that he wasobjection allowed as thesay, asquite liberally
would and hewarrant, to be satisfiedwell withproof ought

the in thatreport regard.
The decree is and thereversed, cause remanded for further

not inconsistent with thisproceedings opinion.
Decree reversed.


